
COVID-19 and CONSTRUCTION:
IDENTIFYING ISSUES and MANAGING RISK

Keith Burkhardt

Rob Kennaley

March 26, 2020



COVID-19 and Construction:
Identifying Issues and Managing Risk

K
en

n
aley C

on
stru

ction
 Law

K
en

n
aley C

on
stru

ction
 Law

COVID-19 and Construction
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COVID-19 and Construction
Uncertainty in a Fluid Situation:
 Project Impacts

(Delays, Increased Costs and Lost Productivity)

 Options to Manage and Mitigate Risk
 Future Projects

K
en

n
aley C

on
stru

ction
 Law

K
en

n
aley C

on
stru

ction
 Law

COVID-19 and Construction
Uncertainty in a Fluid Situation:
 Project Impacts

(Delays, Increased Costs and Lost Productivity)

 Options to Manage and Mitigate Risk
 Future Projects

 OHSA Issues and Obligations

 Labour Instability and Employment Issues
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 The Contract Documents will probably govern

schedule extensions and additional compensation

 You need to read and understand how your
Contracts/Subcontracts manage the risk of change,
of delay, of health issues and of the unforeseen
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 The Contract Documents will probably govern

schedule extensions and additional compensation

 You need to read and understand how what
conditions precedent to claims and extensions your
Contracts/Subcontracts have established
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 The Contract Documents will probably govern

schedule extensions and additional compensation
 We will review common clauses in the CCDC-2

Standard Form Stipulated Price Contract as a
focal point for discussion

 however, CDDC forms might not be used or and
are commonly altered by Supplementary Condition
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 Frustration?

 If your contract/subcontract deals with it,
there can be no frustration

 Difficult or unduly harsh performance does
not generally give rise to frustration
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 Frustration?

 it may be that where a contract or
subcontract allocates the risk of delay,
change and the unforeseen heavily but does
not address a pandemic, the availability of
frustration is heightened
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 Force Majeure?
 CCDC - the standard force majeure clause

…an extension but not compensable.
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COVID-19 and Construction

 CCDC Force Majeure:
an extension but no additional compensation
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 CCDC – other clauses

… the unforeseen conditions clause?
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COVID-19 and Construction

Concealed or unknown physical conditions?
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)
 CCDC – other clauses

… the hazardous substances clause?
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COVID-19 and Construction

 Hazardous Substances Clauses may apply where it
can be shown that the pathogen was brought into
the workplace by someone other than the
contractor or the contractor’s forces;

 They may not apply where a subtrade worker
brings in the pathogen or where there is merely a
threat that it might be brought in.
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)

 Delay Provisions:  Action or Omission of Owner
… extension and reimbursement
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COVID-19 and Construction

 … delays caused by Owner, Consultant, etc. are
generally compensable under CCDC terms
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)

 Delay Provisions- CCDC:

… a Stop Work Order of a Court or
other public authority … additional compensation

… not clear that this has happened…
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COVID-19 and Construction

 Not clear that a “social distancing” or “stay at
home” recommendation is an “order”;

 Such Orders may be forthcoming, however;

 Site specific MoL/MoH/MAG Orders may be made;

 The doctrine of “constructive suspension” might be
considered
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COVID-19 and Construction

 What about Orders that allow the work to continue
but make the work more expensive and/or place
inordinate liability on the contractor/subcontractor?

… the Region of Niagara “Order” in relation to
pre-construction surveys?
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COVID-19 and Construction

 What about Orders that allow the work to continue
but make the work more expensive and/or place
inordinate liability on the contractor/subcontractor?

… how does the contract deal with change?

… is this now a completely different contract?

… is the contract / subcontract frustrated?
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COVID-19 and Construction
Project Impacts

(Delays, Increased Costs and Lost Productivity)

 Entitlement to an Extension or to Additional
Compensation is not Enough

 Notice Provisions Must be Followed for Both
Extensions and for Additional Compensation
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COVID-19 and Construction

 No extension without notice
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COVID-19 and Construction

 No Additional Compensation without Timely Notice
and Timely Backup

 READ THESE PROVISIONS CAREFULLY
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COVID-19 and Construction
Options to Manage and Mitigate Risk

 Understand what your Contract/Subcontract Says!

 Meet all of your Notice Provisions!
 Get approvals where required, as required!

 Respond where required, as required!

 Do this to preserve your Rights under your
Contracts and Subcontracts!
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COVID-19 and Construction
Options to Manage and Mitigate Risk

 Is Suspension of Work an Option?

 Is Termination of Contract/Subcontract an Option?

 Has there been a default?
 Does Prompt Payment Apply?
 Is Termination for Convenience an Option?
 Does the market now work in your/their favour?

 Is a Change in the Work an Option?
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COVID-19 and Construction
Options to Manage and Mitigate Risk

 Lien Claimnats: Preserve your claims!
 Beware the Stayed Limitation Period
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COVID-19 and Construction
Options to Manage and Mitigate Risk

 All parties:   preserve your claims!
 Preserve Claims for Lien (even if expiry not an

immediate concern);
 Make timely Bond and Insurance Claims;
 Consider Trust Remedies where applicable;

 Does Adjudication Apply?
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COVID-19 and Construction
Future Projects / Proposed Changes

 Beware Unbalanced Pandemic Risk Allocation

 Consider Reasonable Pandemic Risk Allocation

 Do you want the Job?

 Consider Potential Changes in the Marketplace!
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COVID-19 and Construction
OHSA and Labour Issues

Keith Burkhardt, Sherrard Kuzz
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Sherrard Kuzz LLP, Employment & Labour Lawyers

COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Agenda

◼Occupational health and safety

◼Workplace Safety and Insurance Board

◼Labour relations

◼Employment issues

◼Record of Employment
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COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Occupational Health and Safety Act

◼General duties of 

❑Owner

❑Constructor

❑Employer

❑Supervisor

❑Worker

◼Additional duties in regulation

❑Construction Projects, O Reg 213/91
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COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Health and Safety – Toilets and 

other “Facilities”
◼Constructor responsible for “facilities”

◼Supervisor required to inspect “sanitation 

systems” at least once per week

◼One toilet for every 10 or 15 workers

◼One clean-up facility for every two toilets

❑Wash basin with running water

❑Soap or hand cleanser

❑Paper towels or a hand dryer
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COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Health and Safety - Toilets

◼Include a toilet with a lid

❑Toilet paper holder (with supply of toilet paper)

❑Sanitary napkin disposal for females

◼Provide privacy and protection from weather 

and from falling objects

◼Be illuminated, heated and ventilated 

◼Be serviced (pumped), cleaned and sanitized

❑Constructor to keep record of servicing
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COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Health and Safety – Drinking Water

◼Reasonable supply of potable drinking water 

❑Piping system or clean, covered container with 

a drain faucet

◼Workers provided a sanitary means of drinking 

the water

❑Shall not be required to share a common 

drinking cup
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COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Health and Safety – COVID-19

◼Extra scrutiny

◼Minimize groups of workers

❑Stagger start and end times, breaks and lunch

❑Changes to toolbox and safety talks

❑Limits on workers in a hoist

◼Sanitize tools, equipment and work locations

◼Remind workers about actions to minimize 

transmission of COVID-19



Sherrard Kuzz LLP, Employment & Labour Lawyers

COVID-19 and the Construction Businesses - March 26, 2020

Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Questions to Ask Workers and 

Visitors
◼Within the last 14 days, have you:

1. Experienced, or been in close contact with 

someone with, flu-like symptoms, or been 

diagnosed with, or been in close contact with 

someone who has been diagnosed with, COVID-

19; or

2. Travelled outside Canada; or

3. Been on a cruise ship?

◼ “Yes” to any question = Access denied
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Question #1 – Broken Out

◼Have you:

❑Experienced cough, fever, trouble breathing or any 

other respiratory issue;

❑Been diagnosed with the flu or COVID-19;

❑Been in close contact with someone who has had a 

cough, fever, trouble breathing or any other 

respiratory issue; or

❑Been in close contact with someone who has been 

diagnosed with COVID-19?
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Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Taking Temperatures – Best 

Practices
◼Advanced notice and test everyone each time they 

enter the site

◼Maintain privacy

◼Trained individual performing the test

◼ Infrared digital thermometer or temple touch

◼Determine threshold in advance (100 degrees)

◼Do two tests if temperature in excess of limit

◼Keep results private
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Work Refusals – Stage One

Worker considers work unsafe

Worker reports refusal to safety 
representative, supervisor or employer

(Worker remains in a safe place)

Employer representative or supervisor, 
worker and worker safety representative 

investigate

Issue Resolved 

Worker goes back to work

Issue Not Resolved

Proceed to the Stage Two
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Work Refusals – Stage Two

Worker or employer contacts Ministry of 
Labour

(1.877.202.0008)

Refused work may be 
assigned to another 

worker

(Must advise – in 
presence of safety 

representative - work is 
subject to a work refusal)

Worker may 
be assigned 
other work

Ministry of Labour Inspector investigates 
with the worker, safety representative and 
supervisor or management representative

Inspector gives written decision to worker, 
employer and safety representative

Changes are made (if required or ordered)
Worker returns to work
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Workplace Safety and Insurance Act

◼Occupational Disease and Survivor’s Benefits 

Program

◼Require work-related exposure

◼Consider objection to entitlement in a Form 7
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Labour Relations Considerations

◼Review collective agreements

◼Layoffs

❑Timing of layoffs, final pay and records of 

employment

❑Recall from layoffs

◼Addressing shortage of workers

❑Additional workers from union(s)

❑Subcontracting of work
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Employment Considerations

◼Importance of employment contracts

◼Reductions in hours and rates of pay

◼Reduce to “skeleton crew” in office

❑Work from home options

❑Employees may take vacation or use lieu time
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Employment Considerations

◼Temporary layoff

❑13 weeks if benefits are not continued

❑35 weeks if benefits are continued

◼Termination of employment

❑Employment Standards Act and common law 

entitlements

❑“Constructive dismissal” issues
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Obligations to Pay Employees

◼Employees are paid when they are at work

◼Employees are not entitled to pay when they 

are not working

❑Quarantine or self-isolation

❑Layoff

❑Leave of absence/decline opportunity to work

◼Employees may be eligible for EI

◼Employer may establish SUB plan
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Record of Employment (ROE)

◼Timing as per collective agreement or within 

five calendar days of the first day of an 

interruption of earnings

◼Block 16 - Reason for ROE

❑Sick or quarantined – Code D (Illness/injury) 

❑Shortage of work – Code A (Shortage of Work)

❑Employee chooses not to come to work but is not 

sick or quarantined – Code E (Quit) or N (Leave of 

Absence)
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Main 416.603.0700 / 24 Hour 416.420.0738 / www.sherrardkuzz.com

Government Programs and 

Promises
◼Canada Emergency Response Benefit (CERB)

❑Income relief of $2,000 per month for four months 

◼ Self-employed/pieceworkers

◼ Individuals who remain home with family member who 

is ill or children out of school

◼Temporary Wage Subsidy for Employers 

❑10% of the remuneration an employer pays 

❑Maximum of $1,375 per employee $25,000 total 

per employer
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Next Steps

◼Ensure health and safety measures are met

◼Communicate with workers and unions

◼Consider office operations

◼Go a level above 

◼Wash your hands…
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Questions?

◼ Sherrard Kuzz LLP

❑Office - 416.603.0700

❑www.sherrardkuzz.com

◼ Keith Burkhardt

❑ kburkhardt@sherrardkuzz.com

❑ Office - 416.603.6252

❑ Cell – 416.788.4893
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250 Yonge Street, Suite 3300

Toronto, Ontario, Canada M5B 2L7

416.603.0700  Phone

416.420.0738  24 Hour

416.603.6035  Fax

www.sherrardkuzz.com

http://www.sherrardkuzz.com/
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◼ The information contained in this presentation/article is provided for general information 
purposes only and does not constitute legal or other professional advice, nor does 
accessing this information create a lawyer-client relationship.  This presentation/article 
is current as of March 26, 2020 and applies only to Ontario, Canada, or such other laws 
of Canada as expressly indicated.  Information about the law is checked for legal 
accuracy as at the date the presentation/article is prepared, but may become outdated as 
laws or policies change.  For clarification or for legal or other professional assistance 
please contact Sherrard Kuzz LLP (or other counsel).
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